Minutes of the February 5, 2001 Policy Advisory

Group (PAG) Meeting

Members present:  Lee Gustafson, Bill Joynes, Dan Donahue, Ginny Black, Dennis Kraft, Bobby Young

Agenda:

· Statement of Purpose and Strategy

· Joint Powers Agreement

· Middle Mississippi River WMO Agreement

· Water Quality Funding Request

Mr. Gustafson, PAG Chair, introduced the Commission’s Statement of Purpose and Strategy. The group’s overall reaction to the Statement of Purpose and Strategy was general agreement with the policies and goals. Mr. Donahue expressed concern about the role the Commission will play in zoning requirements and would like to see the Commission act as a recommending body. Mr. Gustafson emphasized to the group that this is a continuing and evolving process. 

There were varying opinions concerning public participation and the best way to communicate to the public. Ms. Black referenced a study on effective forms of communication where billboards were found to be the best way of getting the word out. Mr. Joynes said that Golden Valley staff and city council have differing opinions concerning public involvement. Ms. Black re-emphasized Plymouth’s opinion that citizen involvement is an important element in their community and in this process.

Mr. Gustafson reminded the PAG members to return comments to Pat Schutrop by March 5 for summary and distribution prior to the PAG meeting on March 19. The Steering Committee will review the comments received and determine appropriate action. If more discussion is necessary, responses will be included on the PAG March 19th  meeting agenda. 

Mr. Kremer discussed the funding request proposed for presentation to the 2002 Legislation. The funding request will be consistent with past LCMR grants prepared by the Commission where the grant request included the entire watershed. 

As a result of the funding request, legislative committee members will be visiting the watershed during the summer to view project areas. Watershed mayors and councilpersons may be asked to help with the legislative request at that time. Mr. Kremer distributed a list of the proposed capital improvements, which totaled $20 million, not including land acquisition.

Mr. LeFevere presented a detailed explanation of the Joint Powers Agreement and the agreement with the Middle Mississippi River Watershed Management Organization.

In past years, the Bassett Creek Water Management Commission has undertaken significant activity in flood control matters.  It has in place a surface water management plan based on the rules of the Minnesota Board of Water and Soil Resources (BWSR) that were in effect some years ago.  The Commission is now in the process of updating its plan to create a so-called “second generation plan” for surface water management.  State law requires that the Commission up-date its plan to comply with the current regulations of BWSR.  The emphasis of the second generation plan is the protection and preservation of water quality.  The Commission has been concerned with water quality for a number of years and has been furthering the goals of water quality through permitting projects, regulation of development, requiring erosion control plans, and the like.

However, in the future it will be necessary for the Commission to undertake more difficult tasks such as capital projects, treatment ponds, erosion control projects, water treatment, etc.  Issues relating to such projects are likely to be more difficult because of the amount of money involved.  It will be necessary for the parties to determine, for example, what wetland or pond or lake dredging is a local project and what is a watershed commission project.  In the second generation plan, we will be attempting to determine what projects will be built, when they will be built, and who will pay for them.  As the Commission moves into this next phase, the agreement and commitment of the participating cities is of vital importance.

There are several ways for a city to pay for its part of a storm sewer project.  It may use special assessments, ad valorem taxes, special storm sewer district taxes, or storm sewer utility payments.

There are many ways that the cities might share such project costs among themselves.  In some cases, one city, or a small group of cities, may jointly undertake a project.  Whenever more than one city is involved in a project, a number of factors may be considered in determining a fair and reasonable way of allocating costs including tax capacity, area, population, amount of water contributed, amount of pollutants or contaminants contributed, and any particular local benefit derived from the project.

It is not surprising that cities do not always agree on such matters.  The Vermillion Watershed Management Organization in Dakota County recently disbanded because of its inability to agree to a second generation plan and how to proceed on that plan in the future.  The watershed management responsibilities of the watershed management organization have now been taken over by Dakota County.

An example of the kinds of difficulties that can arise is the case of Richfield.  A part of Richfield is in the Minnehaha Creek watershed district.  The City has created a large storm sewer treatment system and has done so through the levying of utility fees on properties in the City.  Rather than make individual developers pay, thereby becoming an impediment to redevelopment, the City has decided to address storm water management issues through its storm sewer utility.  These projects have been constructed at considerable expense to the citizens of the City of Richfield.  The water flowing from Richfield, as a result, is a very high quality of water.

Meanwhile, the Minnehaha Creek watershed district is moving into a new phase of operations in which a good number of expensive capital projects are proposed to be constructed.  It appears that those projects will be constructed with ad valorem taxes levied throughout the entire watershed.   Richfield has regarded this practice to be unfair and unreasonable given the fact that water quality problems being addressed or remedied do not include Richfield surface waters since Richfield had already paid the cost of constructing such projects to manage its own storm water.

If the cities of the Bassett Creek Water Management Commission continue to operate effectively throughout and after the second generation planning process, the cities will continue to have a strong voice in the activities of the Commission.  If, however, the cities are unable to continue to agree and make the commitment necessary to fulfill their statutory responsibilities as a watershed management organization, BWSR may step in and declare the Commission to be out of compliance with the statute.  If this were to occur, either the County or a watershed district would take over watershed management in the Bassett Creek watershed.

The second generation planning process is now underway.  Decisions that will be made in that process are made against the backdrop of the current joint powers agreement.  It is important that the parties understand that agreement and how it will work in implementing the decisions made in the second generation planning process.  It is possible that this process will reveal a need to make amendments to the joint powers agreement given the Commission’s new roles that may be established during the planning process.

The provisions of the current joint powers agreement that relate specifically to the procedures for constructing capital projects are as follows.

Under Article VI, Subds. 8 and 9, the Commission can order its member cities to construct, clean and repair ditches, sewers, or water courses and to operate, construct or maintain dams, reservoirs, and other improvements necessary to implement the overall plan.

The procedure to be followed for such capital projects is set forth in Article VII, Subd. 5.  The process starts with the preparation of a feasibility report.  The Commission then holds a hearing after giving notice to its member cities.  Following the hearing, an improvement can be ordered by a two-thirds vote of all of the Commissioners.  That order will designate the member who will construct the project, direct the preparation of plans and specifications, and allocate the costs of the project among one or more of its members.

If a member is aggrieved by the Commission’s determination, it can appeal the Commission’s decision to a three member arbitration panel.

The funding for the Commission for administrative expenses is provided under a formula that is based 50% on the net tax capacity of each city within the watershed and 50% of the area of each city lying within the watershed.

The Commission’s budget is certified on or before July 1 of each year, and no city can be required to contribute in excess of .5% of its net tax capacity within the watershed for the administrative budget.

Under Article VIII, Subd. 5, there are three possible formulas for allocating costs of capital projects.  One is an ad valorem tax levied throughout the watershed.  The Commission does not currently have the authority to levy such a tax, and an amendment to state law would be required for the Commission to do so.  Therefore, as a practical matter, the Commission can currently allocate costs under only two formulas.  The first is the allocation by a formula negotiated by the parties having land in the subdistrict responsible for the capital improvement.

The second formula is based, like the administrative charges of the district, 50% on net tax capacity and 50% on the basis of area.  However, the Commission is authorized to modify the application of this 50/50 formula if (a)  any member receives a direct benefit from the project that can be defined as a lateral benefit as well as a trunk benefit (this would seem to apply more to flooding projects than water quality projects), or (b)  the project provides a direct benefit that is so disproportionate as to require in fairness a modification of the 50/50 formula.

Over the past few years, the Commission has identified a number of potential capital projects for water quality improvements in the watershed.  These, and possibly other improvements, will be considered during the second generation planning process.  It would seem to be a good idea for the policy advisory group to consider this list of capital projects and determine how the construction of these projects might be implemented among the member cities, particularly how the costs might be allocated.

The policy advisory group also asked for a description of the recent boundary change with the Middle Mississippi Watershed Management Organization.  From 1976 to 1992, the Bassett Creek Commission, its member cities, MnDOT, and the Department of the Army were engaged in the construction of a major public works project that involved the diversion of most of the water flowing from the Bassett Creek watershed into a new tunnel constructed under the City of Minneapolis.  The tunnel was designed so that in the event of an extremely serious flood event, some water would overflow into the old tunnel.  Otherwise, all water from the Bassett Creek watershed was directed to the new tunnel.  The primary function of the old tunnel is now to receive surface waters from the local City of Minneapolis area.  This is the primary responsibility of the Middle Mississippi Watershed Management Organization.  Therefore, the area tributary to the old tunnel, along with an isolated area surrounded by Middle Mississippi River WMO jurisdiction, was transferred to the Middle Mississippi River WMO.

The agreement provided for a change in the jurisdiction of that area from Bassett Creek to the Middle Mississippi WMO and covered a number of items of joint interest.  The agreement provides that Minneapolis is to maintain the old tunnel and preserve the capacity needed for overflow from Bassett Creek in the event of certain flood events.  The agreement also limited development and changes in area of the Middle Mississippi River WMO that is tributary to the new tunnel.  The agreement also provides how pollutants and contaminant remediation will be managed in the event target loads are imposed on an area that includes property within the jurisdiction of both Bassett Creek and the Middle Mississippi water management organizations.

The primary purpose of the change was to allow an ad valorem tax levy, under a special law, by the Middle Mississippi Watershed Management Commission within the City of Minneapolis to be used to fund certain storm sewer improvement projects proposed for that part of the City of Minneapolis.

The PAG requested meeting minutes from this meeting and future PAG meetings, Technical and Citizens Advisory Groups’ meetings minutes, a copy of the Bassett Creek Water Management Commission’s Bylaws, and a copy of the summary of a meeting of mayors/managers held on November 6, 2000 and the Commission’s response to their organizational questions. 

Action Items:

1.
Send meeting minutes to PAG members.

2.
Send Commission Bylaws to PAG members.

3.
Send copy of the summary of the November 6th meeting of the mayors to PAG members.
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